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COMMENTS OF MEDIA GENERAL, INC., COSMOS BROADCASTING 
CORPORATION AND BLOCK COMMUNICATIONS 

Media General, Inc. (“Media General”), Cosinos Broadcasting Corporation (“Cosmos”), 

and Block Communications, Inc. (“Block”) (the “Joint Commenters”) by their attorneys and in 

response to the Notice ofProposed Rulemtrking in the above-1-eferenced proceeding,‘ hereby 

submit these cornnicnts ursing relaxation of the Commission’s local television ownership rules. 

Cacti oTthe loint Commenters serves primarily small and mid-sized markets and is 

inlerestcd in taking further atlvanta~e of Ihe opcrational efficiencies and improved service to 

their communities created by local duopolies.* It is essential to the continued viability ofquality 

over-the-air broadcasting sctvices, including the production of local news and entertainment 

2002 Biennial Regulatory Review ~ Review or the Commission’s Broadcast Ownership Rules, 
Notice ofPtqoserl  Ride hfokiiig, FCC 02-249 (re]. September 23, 2002) (“Owtership NPRM”). 
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programming, that duopolics be permitted in all markets. Both Media General and Block already 

operate duopolies pursuant Io waivers which enabled them to rescue stations that otherwise may 

not have bccomc viable.’ Both havc dcmonstrated thal duopolics can improve service to local 

communities. Each of the Joint Commenters continues to explore potential duopoly 

opportuiiitics but the existing rulc makes impossible many combinations that would improve 

service to sniall and mid-sircd markets 

In light ofthe benefits that duopolics have brought and can bring to all cominunities, the 

Joint Commenlers urge the Commission to eliminate the current “eight-voices” test aiid to allow 

free transferability of duopolies.4 In addition to being sound public policy, these changes are 

rcquired because the current rules cannot mcct the strict standard that the D.C. Circuit is required 

lo apply lo [lie Commission’s ownership decisions under Section 202(h) o f  the 

Telecommunications Act of 1906’ or the teims of the remand of the duopoly rule in the Sinclair 

case.‘ Because both (he eight-voiccs test and the transfcrdbility rcstriction are contrary to 

‘ See 47 C.1Z.R. 5 73.3555. Each Joint Coniinenter has attached a corporate ovcrview and 
description of its duopoly interests as Appendices A-C. 

(2002) (approving duopoly involving WASV-TV under the failing station exception); 
Kcntuckiana Broadcasting, Iiic., Mc~iior~rrrrlum Opinion m d  Order, 16 FCC Rcd 6974 (2001) 
(approving duopoly involving W FTE(TV) under thc unbuilt station exception). 

The Joint Corninenters also encourage the Commission to examine the top-four rated stations 
test using the proper standard under SecIion 202(h) and to modify or repeal this rule if it cannot 
bc justified as necessary in the public interest. 

to: “review . . , all of its owncrship rules biennially . . . and . . . detcrminc whcther any of  such 
rules arc iiecessary in the public interest as thc result ofcoinpelition . . . and to “ . . . repeal or 

Act of 1996, Pub. L. No. 104.104, 110 Stat. 56, 9 202(h) (1996). See Fox Television Stutions v. 
FC’C, 280 F.3d 1027 (2000) (“FOX TVS~a12o/is’;l, rehea/-it~ggranted inpart, 293 F.3d 537 
(“FO.A‘ TV S/a/iotis Relreariiig”). 

See Pappas Telecasting of the Carolinas. Metnoninrluni Opiizioiz c u d  Order, 17 FCC Rcd 842 3 

1 

Section 202(h) of thc Telecommunications Act of 1996 (“1996 Act”), rcquircs the Commission S 

2, 

modify any regulation i t  detenniiies lo be no longer in the public interest.” Telecommunications 

6 SiiduJr  fIrorztlcns/ Group, Tiic. v. FCC, 284 F.3d 148 (D.C. Cir. 2002) (“Si/2clair”). 
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rather than necessary in  ~ the public interest in light of competition in local media markets, the 

Commission must rcvise the duopoly rules as requested herein. 

I. THE EIGHT-VOICES TEST CANNOT BE JUSTIFIED AND MUST BE 
ELIMINATED OR SUBSTANTIALLY EXPANDED. 

I n  a string of decisions interpreting Seclion 202(h), the D.C. Circuit has made plain that the 

Commission is required to eliminate those rules that cannot be shown - in  light of current levels 

of competition ~ to bc necessary to the Commission’s mandate to regulate broadcast television in  

thc public i n t e r e ~ t . ~  Thc D.C. Circuit has found that Congress intended the Commission to 

employ a prcsumption tha t  the conipetitive frcc market is the primary regulator of local media 

markets and to retain only those rules that are necessary to promote policy goals that market 

forces arc insufficient to advance.* The D.C. Circuit also reviewed the Commission’s basic 

duopoly rulc i n  Siiicluir, finding that the Conimission failed to adequately justiry the “eight- 

voiccs” test and ordering reconsideratiori. 

A. Local Competition Has Eliminated the Need for a Duopoly Voices Test. 

As the Commission’s ownership studies show, local broadcasters are engaged in a fierce 

compctition with multiple program delivcry services for viewers’ attention in every local 

SeeFOXTVSrtz/ions, 280 F.3d af  1035-36; Siiichii; 284 F.3d at 152. Moreover, in 7 

interpreting other provisions or thc 1996 Act, the D.C. Circuit has held that use of the word 
“nccessary” in the Act denoles a strict standard, more akin to indispensable than to merely “in 
the public interest.” See GTE Service Covp. v.  FCC, 205 F.3d 416 (D.C. Cir. 2000) (interpreting 
“ncccssary i n  9: 25 l(c)(6) to inean “indispensable”). 

Sec Fox TV Slnlious, 280 F.3d at 1033 (“. . . Congress instructed the Commission, in  order to 
continue the process of deregulation, to review each of the Commission’s ownership rules every 
two ycars . . .”), 1048 (“. . . Section 202(11) carries with i t  a presumption in favor of repealing or 
modifying the ownership rules.”). 

8 
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markct.q A proper assessment o f the  current duopoly restriction requires that all media be 

considered, including: local telcvision and radio stations; local cable operators and the 

independent cable channcls they carry; DBS; local daily and weekly newspapers; the Internet; 

theatrical films; and homc video. Considering all thcse sources, i t  is clear that the numerous 

media voices that exist in all local inarkcts have eliniinatcd the need for any voices test. This is 

particularly true because many of these media ~ DBS, cable television, and the Internet, for 

example .~ compete in every market, regardless of size. OPP Working Paper No. 37 shows that 

coinpetition from cable alonc has reduced the average audience for broadcast programming by 

morc than  one third since 1084, while cable viewcrship has nearly doubled, and that this trend is 

accelerating.’” Another Commission study shows that viewers consider television to be a 

substilutablc service with the daily newspapers, the Internet, and radio.” 

Given thc strcngth of  locltl competition and the inherently arbitrary act of deciding how many 

local media voiccs are “enough,” structural sareguards such as thc cight-voices test cannot be 

justilied. The only pcrniissible cotirsc is to allow duopolies in all markets. To the extent local 

market concentration or competition require oversight, it is best provided by the Department of 

Justice, which has expertise in evaluating appropriate levels of competition and concentration. 

The safeguard of Department of Justice oversight rcndcrs it  impossible for the Commission to 

show that a prophylactic rulc, likc the eight-voices test, is necessary in  the public interest. 

.Jonathan Levy, Marcelino Ford-Livene, and Anne Levine, OPP Working Puper No. 37: 9 

Broo(/cos/ers: S~ruivors in  (7 Seci of Conzpefitiorr, Septcmbcr 2002 (describing competition from 
myriad sources) (“OPP Wor.l&rg Puper No, 37”). 

Opt‘ Workiug Pnpcv No. 37 at 20-21 and Table 9. 

Joel Waldfogcl, Chnsu/i/e/.Siih~iiiufio/l bong Me&, at 39, Septetnber 2002 (the 

IO 

I1 

“Suhsritu/iou S/u~ly”). 
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8 .  Local Broadcasters in Small and Mid-Sized Markets Face Competitive 
Handicaps that Can Be Remedied by Elimination of the Eight-Voices Test. 

Tn the small and mid-sized markets in which the Joint Commenters operate, the current 

duopoly restriction hits especially hard. The competition, particularly from cable and DBS, is as 

strong as I n  larger niarkets, hut a station’s ability to absorb the accompanying rcvenue decreases 

is inuch less. Likewise, the cost of constructing DTV stations is roughly equal regardless of 

market s i x ,  but small and mid-niarket stations are less able to sustain these costs and maintain 

their long-term financial health. The Commission’s duopoly focus on trying to find just the right 

nilinher of media voices threatens lo miss the rorest for the trees. In small and mid-sized 

inarkets, thc focus should bc on ensuring thc very survival of quality over-the-air broadcasting, 

In thc past, the Commission has assumed that becausc large numbers of stations are not going 

dark, the broadcast industry must be healthy. Collapse can come quickly, however, and myriad 

examples from other industries ~ from thc collapsc of passengcr rail scrvice in the 1960s to the 

bankruplcies faced by today’s ai~-li~ics ~ show the dangers of regulaling one step behind the 

tiiiics. By failing to see the dilliculties fmxl by broadcasters i n  small and mid-sized 

communities today, the Commission tomorrow could be explaining to Congress why these 

communities no longer have over-the-air television stations or why local television news, which 

is increasingly expcnsive 10 produce, has suffered or has been eliminated in those markets. 

Local compclition makes the eight-voices test unnecessary, and the competitive handicaps 

Faced by local broadcasters but not shared by their competitors make the eight-voices test 

positively dangerous. Far from being “necessary” in the public interest, the eight-voices test is 

flatly contrary to the public interest. 
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C. 

As notcd above, any determination of how many voices to require before permitting 

Any Voices Test Must Account for All Media Voices in Local Markets. 

duopolies is inherently arbitrary. Nonethelcss, if the Commission continues to employ a voices 

test, the test must be expanded to include the many diverse media in each local market. As the 

Si/icluir court recognized, a1 mininium, all mcdia voices counted i n  the radioitclevision cross- 

ownership context must be counted i n  the television context.” The record in this proceeding, 

howcver, already shows that list 10 bc incomplete. To properly reflect local competition, any 

voiccs test niusl include locnl television and radio stations; local cable operators and the 

indcpcnderit cable channels those operators carny; DBS; local daily and weekly newspapers; the 

Internet; thcalrical films; and home video 

Thcre is, for example, no basis for trcating independently owned or operated cable 

channels any diffcrcntly than broadcast cIiannels,l’ and the Conimission must include the 

lnlcrnet as at least one additional voice i n  every conimunity. 

Commission has before i t  evidence that coinmonly owned inedia outlets do not speak with a 

unilicd voice, there is no basis for requiring that cach media outlet be independently owned to 

qualify as an additional v0icc.l’ 

14 Morcovcr, because the 

I’ See Sincluir, 284 F.3d a1 164.65; Review ofthe Commission’s Regulations Governing 
Television Rroadcasting, Tclcvision Satellite Stations, Report untl Order, 14 FCC Rcd 12903, 
12953 11 I I 1 (1999) (this list includes radio and TV stations, daily newspapers with circulation 
grcatcr than 5% of the DMA, and cable systems) (“Local Ownership Order”). 

l 3  Although cable channels arc not available frec to cvcry viewer in  cvcry market, cable 
penetration is sufficiently ubiquitous, and growing, to juslify inclusion. 

‘k Commission now has evidence before i t  that consumers treat the Internet as a substitute 
service for news programming eliminating any possible justification for not including i t  in m y  
voices test. Sec Suhs/ituliorz Stub, at 20. 

14 

I S  See David Pritchard, Viervpoini Diveisily in CrowOwrled Newspaper LInd Television 
S/ulions: A S h l y  O/”NCW.Y Coiwuge of rhe 2000 Presidetzlinl Cunlpuign, at 13, September 2000. 
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11. T I IE COMMISSION SHOULD MAKE DUOPOLIES FREELY 
TRANSFERABLE. 

Thc Comniission also should allow unrestricted transfer of duopoly stations whether the 

dual ownership was created pursuant to a waiver or not. Currently, the Commission will waive 

[he duopoly rule where ail applicant shows that the second station i t  is seeking Lo acquire is 

failed, failing or unbuilt.16 Such acquisitions are acceptable because they ensure maximum 

television service and because a duopolized station serves the public interest more than one that 

is dark or unbuilt.” 

Under the current rule, however, a duopoly cannot be transfemd to a single owner unless 

i t  confonns to the duopoly rule at the time of [he sale or otherwise satisties one of the waiver 

criteria.” This undcrmines the policics justi rying the Commission’s waiver standard by 

discouraging stations from invcsling in failcd, failing, or unbuilt stations that they cannot later 

transfer to a new owner. This rcstriction also is unnecessarily duplicative because the 

Coinmission’s standards for initially granting waivcrs are sufficiently 

l o  ,See Local Ownership Order, 14 FCC Rcd at 12936-41 117 71-87. Thc Comniission also 
should consider expanding 11s delinition of “failed” and “Tailing” stations. Under the current 
waivcr standard, thrce years of financial turmoil is required to ensure that stations are “actually” 
failing. This standard makes little sense and onlypunishes viewers in the station’s market by 
subjecting them to sub-par programming and service while the station struggles. In today’s fast- 
moving markclplace, three years could be the difference bctween a station which can be rescued 
and one that is beyond hope. The Commission should revisit its rules and shorten the time 
necessary to dcinonstratc that a station is failed or failing to one year or less. 

” Sce id. at 12936 11 73. Srr trlso Review of the  Commission’s Regulations Governing 
Television Broadcasting, Television Satellitc Stations: Review of Policy and Rules, Secotid 
Ordcron Reroiisick.rtrtion, I6 FCC Rcd 1067, 1075-76 11 25 (2001). 

See Locul Uwzoship 01-tier, 14 FCC Rcd at 12932-33 11 64 

The restriction also subjects duopoly owners to inconsistent obligations because they are not 
required Lo divest their duopoly interests once thc station returns io profitability. See id. Thus, 
allowing frcc transferability would allow only for a continuation of the status quo. 

I t i  

I 11 
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Most importantly for the Commission’s review under Section 202(h), the transfer 

restriction cannot be shown to bc nccessary in light of current levels ofcompetition. Even in the 

mid-sized and smaller niarkcts where duopoly waivers are most likely to be beneficial, rarely 

will diminution of a singlc broadcast telcvision voice be decisive in maintaining a healthy local 

media market. Accordingly, conlrary to congressional directives, maintaining this rule would 

result in mow restrictive regulation than iieccssary to safeguard the public interest 

111. CONCLUSlON 

Thc suggestcd changes to the duopoly rulc will eliminate anti-compelitive restrictions on 

broadcaskrs as they seek to competc with the many video, news, and entertainment outlets 

challenging them everyday i n  every local mat-ket. The scale and efficiencies that duopolies 

create will help ensure that over-thc-air broadcast television remains a viable competitor in the 

video delivery market in sinall and mid-sized markets long into the future. Accordingly the 

Commission should restructurc its duopoly rule as requested herein to eliminate its outmoded 

discouragement of duopoly ownership arrangements. 

Respectfully Submitted, 

MEDIA GENERAL, INC. 
Cosonios BROADCASTING CORPORATION 
BLOCK COMMUNICATIONS, INC. 

Dow, LOIINES 6: ALBERTSON, PLLC 

1200 New Hampshire AVCIILIC, N.W. 
Suite 800 Jason E. Rademacher 
Woshinglon, D.C. 20036 
Tclephone: (202) 776-2000 Their Attonieys 
Fax: (202) 776-2222 
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Appendix A 

Overview of Media General, Inc. 

Media Gcneral is an independent, publicly owned communications company based 

primarily in the southeastern United Statcs with interests in  newspapers, broadcast television 

stations, interactive media, and diversified informalion services. Media General’s corporate 

mission is to be the leading provider o f  high-quality news, information, and entertainment 

programming by continuing LO build on its position of strength in strategically located markets. 

Mcdia General owns the following stations, primarily in mid-sized and small markets in  the 

Southeast: 

Station DMA Rank 

WFLA-TV, Tampa, I’L 14 

WNEG-TV, Toccoa,GA 35 

WSPA-TV, Spartanburg, SC 35 

WASV-TV (LMA), Asheville, NC 35 

WIAT(TV), Birmingham, A L  39 

WJ WB(TV) Jacksonvillc, FL 53 

WKRG-TV. Mobile, AL 62 

KBSD-TV, Ensign, KS 65 

KBSH-TV, Hays, KS 65 

KWCH-TV, Hutchinson. KS 65 

KBSLTV, Goodland, KS 65 

Station DMA Rank 

WWQ-TV,  Lexington, KY 66 

WSIS-TV, Roanoke, VA 68 
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WDEF-TV, Chattanooga, TN 86 

WJTV(TV), Jackson, MS 88 

WJHL-TV, Johnson City, TN 93 

WSAV-TV, Savannah, GA 100 

WCBD-TV, Charleslon, SC 103 

WNCT-TV, Greeiiville, NC 106 

WJBF(TV), Augusta, GA 1 I3  

WBTW(TV), Florence, SC 114 

WRBL(TV), Columbus, CA 128 

KIMT(TV), Mason City, IA 153 

WMBB(TV), Panama City, FL 158 

Wt i  LT(TV), Hatticsburg, MS 167 

KALB-TV, Alexandria, LA 178 

I n  addition, Media Gcneral has bcen granted Commission approval to operate a duopoly 

in the Greenville-Sparta~~bur~-Aaheville DMA through its ownership of WSPA-TV and WASV- 

TV, pursuant to the Commission’s “railing station” waiver policy.’ 

See Pappas Telecast~ng of Ihe Carolinas, M e i ~ u r u t ~ d u / i ~  Oprnlotz m d  Order, 17 FCC Rcd 842 I 

(2002 j. 
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Appendix B 

Overview of Cosmos Broadcasting Corporation 

Cosmos Broadcasting Corporation ("Cosmos") is the broadcast television subsidiary of 
Thc Liberty Corporation. Cosmos operates fifteen network-affiliated stations principally located 
in smaller and mid-sized markets in  the Southeast and Midwest, and licensed to its subsidiaries 
CivCo., Inc. and LibCo., Inc., iiicluding: 

Station 

WAVE(TV), Louisville. KY 

DMA Rank 

48 

W'1 OL-TV. Toledo, OH 67 

WIS-TV, Columbia, SC 85 

WI.Bl(TV), Jackson, MS 88 

WFIE-TV, E\msville, IN 97 

KGBT(TV), Harlingm, TX 

KL'TV-'I'V, ' I  ylcr, TX 

K'l'KF,-'IV, I d k i n ,  TX 

102 

IO8 

108 

WSFA-TV, Montgomery, AI 116 

KCBD-TV, Lubbock, TX 147 

WWAY-7'V, Wilmington, NC 148 

WALB-TV, Albany, GA 150 

WI.OX-TV, Biloxi, MS 157 

KP1.C-I'V, Lake Charlcs, 1.A I73 

KAU-TV. Jmesboro, AR 180 



Appendix C 

Overview of Block Communications, Inc. 

Block Conimunications, lnc. (“Block”) is a diversified communications company with 
local broadcast, newspaper a n d  cable system holdings. Block owns or has an attributable interest 
in tivc television stations, located a mid-sized and small communities across the country. These 
stalions include: 

Station DMA Rank 

WDRB-TV, Louisville, KY 48 

WFTE(TV), Salem, IN 48 

WAND-“, Decatur, 1L 83 

KTRV(TV), Nampa, ID 123 

WLAO(TV), Lima, OH 20 1 

I n  addition, Block opcrale a duopoly in the Lotiisville DMA through its ownership of 
WDRB-TV and WFTE-TV. The Commission granted Block authority to operate this duopoly i n  
2001, pursuant to its “unbuilt station” waivcr policies.’ 

Keiituckiana Broadcasting, Inc., h-loizomnclrrm Opinion nid Order, 16 FCC Rcd 6974 (2001). I 


